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Opi nion by Bottorff, Adm nistrative Trademark Judge:
Appl i cant seeks registration on the Principal Register
of the mark JETPLATE for goods identified in the

application, as anended, as “desktop ink jet equipnment for
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imaging printing plates, nanely plate processors, and
production raster image processor software therefor.”?!
At issue in this appeal is the Trademark Exam ni ng
Attorney’s final refusal to register applicant’s mark on
t he ground that the mark, as applied to the goods
identified in the application, so resenbles the mark
PLATEJET, previously registered for “graphic arts film
recorders and pl atesetter for use in the printing

i ndustry, "?

as to be likely to cause confusion, to cause
m st ake, or to deceive. Trademark Act Section 2(d), 15
U S.C. 81052(d).

The appeal has been fully briefed,® but no oral hearing
was requested. We affirmthe refusal to register.

Initially, we note that we have given no consideration
to the third-party registration evidence submtted (for the
first tine) with applicant’s reply brief. Such evidence is
untinmely. Trademark Rul e 2.142(d).

Qur |ikelihood of confusion determ nati on under

Section 2(d) is based on an analysis of all of the

! Serial No. 76/068,892, filed June 12, 2000. The application is
based on applicant’s asserted bona fide intention to use the
mark. Trademark Act Section 1(b), 15 U S.C. 81051(b).

2 Registration No. 2,106,991, issued Cctober 21, 1997.
® The Trademark Examining Attorney’'s late-filed brief is

accept ed, good cause havi ng been shown and no objection thereto
havi ng been rai sed by applicant.
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probative facts in evidence that are relevant to the

i kel i hood of confusion factors set forth in Inre E. 1. du
Pont de Nenmpurs and Co., 476 F.2d 1357, 177 USPQ 563 ( CCPA
1973). In considering the evidence of record on these
factors, we keep in mnd that “[t]he fundanental inquiry
mandat ed by 82(d) goes to the cunul ative effect of
differences in the essential characteristics of the goods
and differences in the marks.” Federated Foods, Inc. v.
Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA
1976) .

We first determ ne whether applicant’s mark and the
cited registered mark, when conpared in their entireties in
ternms of appearance, sound and connotation, are simlar or
dissimlar in their overall comercial inpressions. The
test is not whether the marks can be distingui shed when
subj ected to a side-by-side conparison, but rather whether
the marks are sufficiently simlar in terns of their
overall comrercial inpression that confusion as to the
source of the goods offered under the respective nmarks is
likely to result. The focus is on the recollection of the
average purchaser, who nornmally retains a general rather
than a specific inpression of tradenarks. See Sealed Ar
Corp. v. Scott Paper Co., 190 USPQ 106 (TTAB 1975).

Mor eover, where, as in the present case, the marks woul d
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appear on virtually identical goods, the degree of
simlarity between the marks which is necessary to support
a finding of likely confusion declines. Century 21 Real
Estate Corp. v. Century Life of Anmerica, 970 F.2d 874, 23
usPQ2d 1698 (Fed. G r. 1992).

We find that applicant’s mark JETPLATE is simlar to
the cited registered mark PLATEJET. Both marks are
conprised of the words JET and PLATE, conpressed into a
si ngl e compound word. The nere transposition of these
words in the respective marks does not suffice to
di stingui sh the respective connotations or overal
commercial inpressions of the marks. See In re Wne
Society of America Inc., 12 USPQ2d 1139 (TTAB 1989); In re
Nat i onwi de I ndustries Inc., 6 USPQ2d 1882 (TTAB 1988); In
re Ceneral Tire & Rubber Co., 213 USPQ 870 (TTAB 1982).

Al t hough, in certain cases, the transposition of the terns
in a mark can change the overall commercial inpression of
the mark sufficiently to avoid a finding of confusing
simlarity, we cannot conclude that this is such a case.

As applied to the goods at issue, the connotation and
overall commercial inpression of the marks is simlar,
regardl ess of whether the word JET or the word PLATE
appears first. Applicant has not identified any change in

meani ng which results fromthe transposition of the words,
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and we see none. Viewing the marks in their entireties,
and keeping in mnd the inperfect recollection of
purchasers, we find that the basic simlarity between the
mar ks which results fromthe presence in both marks of the
i dentical words JET and PLATE outwei ghs the slight
dissimlarity between the marks which results fromthe nere
transposition of the two words. Therefore, we find that
the marks are simlar rather than dissimlar under the
first du Pont factor, and that confusion is likely to
result if the marks are used on simlar or related goods.
We have considered applicant’s argunments to the contrary,
but are not persuaded.

Turning now to a conparison of the goods, it is not
necessary that the respective goods be identical or even
conpetitive in order to support a finding of |ikelihood of
confusion. Rather, it is sufficient that the goods are
related in some manner, or that the circunstances
surrounding their marketing are such, that they woul d be
likely to be encountered by the sane persons in situations
that would give rise, because of the marks used thereon, to
a mstaken belief that they originate fromor are in sone
way associated with the sane source or that there is an
associ ation or connection between the sources of the

respective goods. See In re Martin' s Fanous Pastry Shoppe,
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Inc., 748 F.2d 1565, 223 USPQ 1289 (Fed. Cir. 1984); In re
Melville Corp., 18 USPQ2d 1386 (TTAB 1991); In re

| nt ernati onal Tel ephone & Tel egraph Corp., 197 USPQ2d 910
(TTAB 1978) .

The goods identified in the cited registration include
“platesetter for use in the printing industry.” Although
the word “platesetter” does not appear in applicant’s
identification of goods, we note that the product brochure
subm tted by applicant identifies applicant’s product as “a
desktop color platesetter.” It thus appears that
applicant’s and registrant’s goods are essentially
i dentical, conpetitive and/or conplenmentary products, to
that extent. Both products are used to produce printing
pl at es.

Additionally, the Trademark Exam ning Attorney has
made of record several third-party registrations which
include in their identifications of goods both the
“platesetters” and/or “filmrecorders” identified in the
cited registration and “raster imge processors,” which, we
presunme, would be closely related to the “production raster
i mage processor software” identified in applicant’s
application. W note that one of these third-party
registrations (Reg. No. 2,150,116) is a house nark

regi strati on owned by the owner of the cited 82(d)
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registration in this case. Al t hough these registrations
are not evidence that the nmarks shown therein are in
commercial use, or that the public is famliar with them

t hey neverthel ess are probative evidence to the extent that
t hey suggest that the goods or services identified therein
are of a type which may ermanate from a single source under
a single mark. See Inre Al bert Trostel & Sons Co., 29
UsP2d 1783, 1785-86 (TTAB 1993); In re Mucky Duck Mustard
Co., Inc., 6 USPQ2d 1467 (TTAB 1988).

Applicant argues that registrant’s goods expressly are
limted to those used in the printing industry, while
applicant’s goods instead are “desktop publishing”
equi pnent used by “businesses that choose to performtheir
own printing in-house rather than using a comerci al
printer.” (Brief at 7.) W are not persuaded, inasnuch as
this argunment appears to be prem sed on a
m scharacterizati on or m sapprehension of the nature of
applicant’s goods.

Specifically, applicant’s identification of goods
contains no restriction or limtation to in-house “desktop
publ i shing” applications. Indeed, it does not appear that
applicant’s goods are “desktop publishing” equi pnent at
all. According to the dictionary evidence subnmtted by

applicant, “desktop publishing” is defined as “[t]he
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creation of printed pieces, including words and pictures
(such as ads, newsletters, nagazines, brochures, and
books), alnost entirely on a conputer. Desktop publishing
progranms convert normal text into professional-quality
docunents that can be printed on |aser printers or

i mgesetters.” Wbster’'s New Wrld Dictionary of Conputer

Ter ns (5'" ed.), at 167. It appears fromapplicant’s
brochure, however, that applicant’s goods are not used to
create “docunents that can be printed on | aser printers,”
but rather are used to produce alum num printing plates
that are used on offset printing presses. Thus, the word
“desktop” in applicant’s identification of goods would
appear to signify only that the unit sits on a desktop; it
does not nean that applicant’s goods are used in or for

n 4

“deskt op publi shing. There is no evidence that “desktop
publ i shing” involves or requires the production of alum num

printing plates used on offset printing presses, which is

“ W note as well that applicant’s assertions regarding the “in-
house” nature of applicant’s goods appear to be not well-taken.
The only reference to “in-house” in applicant’s brochure rel ates
not to a business doing its own printing “in-house” (as opposed
to having the printing done by a commercial printer), as
applicant contends in its brief, but rather to the commerci al
printer’s ability, using applicant’s product, to do all of his
of fset printing pre-press work in-house, instead of having to
out source such pre-press tasks as “filmseparations,” “layout &
strip,” and “contact & devel op.”
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what applicant’s goods do, according to applicant’s
brochure.

Even if applicant’s goods are assuned to be marketed
to and used by businesses which do their printing in-house
via desktop publishing, it is apparent from applicant’s
brochure that applicant also narkets its goods to the
printing industry, i.e., to commercial printers who use the
goods to produce the alum numprinting plates which are
used on offset printing presses. Applicant concedes as
much in its brief: “Applicant’s desktop system works with
a Pentium PC or Maci ntosh 4 conputer and may be used by

anyone, not just those in the printing industry.” (Brief

at 4; enphasis added.) This overlap in the trade channels
and potential purchasers of the respective goods supports a
finding of Iikelihood of confusion.

Appl i cant argues that the goods at issue are expensive
goods whi ch are purchased by careful, sophisticated
purchasers. There is no evidence in the record to support
that contention. The cost of the goods is not apparent
fromthe record, but we note that in its brochure,
applicant refers to its goods as “inexpensive,” “lowcost”
and “affordable.” Likew se, even if we assune that the
“smal | printers” identified in applicant’s brochure as the

potential purchasers of applicant’s goods are know edgeabl e
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about printing equi pnent and processes, there is no
evidentiary basis for finding that they are know edgeabl e
or sophisticated with respect to trademarks, or that their
knowl edge of printing equi pnent and processes woul d prot ect
them from source confusi on when they encounter these
rel ated goods sol d under confusingly simlar marks. See In
re Deconbe, 9 USPQRd 1812 (TTAB 1988); In re Pellerin
M| nor Corp., 221 USPQ 558 (TTAB 1983). For these reasons,
we are not persuaded by applicant’s contention that the
fourth du Pont factor weighs in its favor in our likelihood
of confusion analysis; instead, we find that factor to be
neutral, at best.

In summary, after careful consideration of the
evi dence of record pertaining to the rel evant du Pont
i keli hood of confusion evidentiary factors, we concl ude
that a |ikelihood of confusion exists. Applicant’s nmark is
confusingly simlar to the cited registered mark, being a
nmere transposition thereof which does not create a new or
different commercial inpression. Applicant’s goods are
related to registrant’s goods (if not also identical
thereto insofar as both are “platesetters”), and they are
mar keted in the same trade channels to the sanme cl asses of
purchasers. These facts warrant a finding that confusion

is likely. Any doubts as to the correctness of such

10
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concl usi on (and we have none) nust be resol ved agai nst
applicant. See In re Hyper Shoppes (Chio) Inc., 837 F.2d
840, 6 USPQ2d 1025 (Fed. Cir. 1988); In re Martin’s Fanobus
Pastry Shoppe, Inc., 748 F.2d 1565, 223 USPQ 1289 (Fed.
Cir. 1984).

Decision: The refusal to register is affirnmed.
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